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456 COLUMBIA LAW REVIEW. 

Admissibility of Parol Evidence to Show a Reservation of Grow- 
ing Crops. — The conflict of decisions as to whether parol evidence is 
admissible to show a reservation of growing crops in the grantor of 
an estate by deed, seems largely attributable to a difference of opinion 
as to the true nature of the subject-matter. Thus it has been held 
that since such crops are inherently personal property, the presump- 
tion that they pass under a deed of the land to which they are at- 
tached may be rebutted by parol evidence. 1 Other courts, proceed- 
ing upon the theory that they are real property, have declared that 
they necessarily follow the title to the land, and that therefore such 
evidence is objectionable on the ground that it would vary the terms 
of the deed. 2 Still others, while admitting that growing crops are 
real property, consider that they may be converted into personalty 
by a verbal agreement of the parties prior to the execution of the 
deed, and that consequently their reservation may be shown by parol. 3 
This diversity of opinion is no doubt due to the curious combina- 
tion of characteristics of both real and personal property possessed by 
fructus industriales. On the one hand, they pass to the devisee rather 
than to the executor of the deceased landowner, 4 and are not the sub- 
ject of larceny at common law. 5 On the other, they were transfer- 
able by will before the Statute of Wills; 6 they go to the executor and 
not to the heir; T they can be gathered by a tenant at will after the 
termination of his estate by his landlord ; 8 they are subject to levy and 
execution like ordinary chattels; 9 and they are not an interest in land 
within the fourth section of the Statute of Frauds. 10 With the excep- 
tion of this latter characteristic, however, all the foregoing indicia of 
personalty can be traced to the doctrine of emblements, which, in 
the interests of justice and good husbandry, regarded unharvested 
crops as personalty for the benefit of a dispossessed tenant and his 
executor. 11 But the very existence of this doctrine is inconsistent 
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with the idea that they could have been personal property, for in that 
contingency there would have been no need of such a principle, 12 
since a dispossessed tenant has always been allowed a reasonable oppor- 
tunity to remove his personal effects. 13 So it seems that growing 
crops were originally classed as realty, and that their inherent nature 
remains unchanged in spite of the confusion caused by the law of 
emblements. 1 * 

It is doubtful, therefore, whether those decisions which admit 
parol evidence of a reservation of crops on the theory that they are 
by nature personalty can be supported. Nevertheless, it is well 
established that certain species of real property which are merely 
annexed to and not incorporated in 15 the freehold can be construc- 
tively severed therefrom and converted into personalty by a verbal 
agreement of the parties, in which it is clearly their intention to 
regard them as chattels. 10 Such is the theory upon which sales of 
both fructus industriales 11 and fructus naturales 1 * and of fixtures 19 
have been held not to be within the fourth section of the Statute of 
Frauds. In like manner an oral contract by which any of the above 
are reserved as chattels in the grantor before a conveyance is made 
should be equally effectual as a mode of severance. 20 Having thus 
become personal property it follows that parol evidence is admissible 
to show that they were not part of the subject-matter upon which 
the deed was intended to operate. 21 And since the reservation of 
fixtures which have been actually severed from the realty may be 
shown by parol, 22 it would seem justifiable to apply the same rule 
to growing crops which have been constructively severed. It is true, 
indeed, that the majority of decisions refuse to adopt the doctrine 
just suggested. 23 Thus in the recent case of Oantrell v. Orane 
(Mo. 1912) 143 S. W. 837, where the plaintiff sought to show a parol 
reservation of crops growing on land conveyed by deed, the court 
held such evidence inadmissible as varying the terms of the deed. 
But it is submitted that under the principle of parol severance this 
objection is not tenable, since the purpose of the evidence is simply 
to show that the property in question was in fact personalty, as a 
preliminary step to proving that it was not included in the deed. 
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